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Who Bleeds When the Wolves Bite?

Posted by Kobi Kastiel, Co-editor, HLS Forum on Corporate Governance and Financial Regulation,
on Thursday, February 23, 2017

Editor’s note: Leo E. Strine, Jr. is Chief Justice of the Delaware Supreme Court, the Austin
Wakeman Scott Lecturer on Law and a Senior Fellow of the Harvard Law School Program on
Corporate Governance. This post is based on Chief Justice Strine’s recent essay, Who Bleeds
When the Wolves Bite? A Flesh-and-Blood Perspective on Hedge Fund Activism and Our
Strange Corporate Governance System, forthcoming in the Yale Law Journal. Related research
from the Program on Corporate Governance includes Can We Do Better by Ordinary Investors?
A Pragmatic Reaction to the Dueling Ideological Mythologists of Corporate Law (discussed on
the Forum here) and Securing Our Nation’s Economic Future (discussed on the Forum here),
both by Chief Justice Strine, and The Long-Term Effects of Hedge Fund Activism by Lucian
Bebchuk, Alon Brav, and Wei Jiang (discussed on the Forum here).

Leo E. Strine, Jr., Chief Justice of the Delaware Supreme Court, the Austin Wakeman Scott
Lecturer on Law and a Senior Fellow of the Harvard Law School Program on Corporate
Governance, recently issued an essay that is forthcoming in the Yale Law Journal, which

is available here. The abstract of Chief Justice Strine’s essay summarizes it as follows:

This essay examines the effects of hedge fund activism and so-called wolf pack activity
on the ordinary human beings—the human investors—who fund our capital markets but
who, as indirect of owners of corporate equity, have only limited direct power to ensure

that the capital they contribute is deployed to serve their welfare and in turn the broader
social good.

Most human investors in fact depend much more on their labor than on their equity for
their wealth and therefore care deeply about whether our corporate governance system
creates incentives for corporations to create and sustain jobs for them. And because
human investors are, for the most part, saving for college and retirement, they do not
gain from stock price bubbles or unsustainable risk taking. They only gain if the
companies in which their capital is invested create durable value through the sale of
useful products and services.

But these human investors do not typically control the capital that is deployed on their
behalf through investments in public companies. Instead, intermediaries such as actively
traded mutual funds with much shorter-term perspectives and holding periods control the
voting and buy and sell decisions. These are the intermediaries who referee the interplay
between activist hedge funds and corporate managers, an interplay that involves a clash
of various agents, each class of which has a shorter-term perspective than the human
investors whose interests are ultimately in the balance.
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Because of this, ordinary Americans are exposed to a corporate republic increasingly
built on the law of unintended consequences, where they depend on a debate among
short-term interests to provide the optimal long-term growth they need. This essay
humanizes our corporate governance lens and emphasizes the living, breathing investors
who ultimately fuel our capital markets, the ways in which they are allowed to participate
in the system, and the effect these realities have on what corporate governance system
would be best for them. After describing human investors’ attributes in detail—their
dependence on wages and locked-in, long-term investment needs—this essay examines
what people mean when they refer to “activist hedge funds” or “wolfpacks” and considers
what risks these phenomena may pose to human investors. Finally, this essay proposes
a series of reforms aimed not at clipping the wings of activist hedge funds, but at
reorienting our corporate governance republic to truly serve the needs of those whose
money it puts to work—human investors.

The full essay is available for download here.
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Corporate Power is Corporate Purpose |: Evidence from
My Hometown

Posted by Kobi Kastiel, Co-editor, HLS Forum on Corporate Governance and Financial Regulation,
on Thursday, February 2, 2017

Editor’s note: Leo E. Strine, Jr. is Chief Justice of the Delaware Supreme Court, the Austin
Wakeman Scott Lecturer on Law and a Senior Fellow of the Harvard Law School Program on
Corporate Governance. This post is based on Chief Justice Strine’s recent essay, Corporate
Power is Corporate Purpose I|: Evidence from My Hometown, issued as a Discussion Paper of
the Program on Corporate Governance and forthcoming in the Oxford Review of Economic
Policy. Related research from the Program on Corporate Governance includes Can We Do
Better by Ordinary Investors? A Pragmatic Reaction to the Dueling Ideological Mythologists of
Corporate Law(discussed on the Forum here), and Toward Common Sense and Common
Ground? Reflections on the Shared Interests of Managers and Labor in a More Rational System
of Corporate Governance, both by Chief Justice Strine.

Leo E. Strine, Jr., Chief Justice of the Delaware Supreme Court, the Austin Wakeman Scott
Lecturer on Law and a Senior Fellow of the Harvard Law School Program on Corporate
Governance, recently issued an article that is forthcoming in the Oxford Review of Economic
Policy. The article, titled Corporate Power is Corporate Purpose I: Evidence from My
Hometown, is available here. The abstract of Chief Justice Strine’s essay summarizes it as
follows:

This article is the first in a series considering a rather tired argument in corporate
governance circles, that corporate laws that give only rights to stockholders somehow
implicitly empower directors to regard other constituencies as equal ends in governance.
By continuing to suggest that corporate boards themselves are empowered to treat the
best interests of other corporate constituencies as ends in themselves, no less important
than stockholders, scholars and commentators obscure the need for legal protections for
other constituencies and for other legal reforms that give these constituencies the means
to more effectively protect themselves.

Using recent events in the corporate history of E. |. du Pont de Nemours and Company—
more commonly referred to today as DuPont—as a case study, this article makes the
point that the board of directors is elected by only one constituency—stockholders—and
that core power structure translates into corporate purpose. DuPont is an American icon,
creator of household names like Nylon and Mylar, which prided itself on its core values,
which included commitments to the safety and health of the communities in which
DuPont operated and to treat its employees with dignity and respect. But when an activist
investor came, DuPont reacted by preemptively downsizing—cutting jobs, and spinning


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2906875
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2906875
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2906875
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2906875
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2906875
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2421480
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2421480
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2421480
http://corpgov.law.harvard.edu/2014/05/07/can-we-do-better-by-ordinary-investors-a-pragmatic-reaction-to-the-dueling-ideological-mythologists-of-corporate-law-2/
http://ssrn.com/abstract=989624
http://ssrn.com/abstract=989624
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off assets. After winning the proxy fight, DuPont failed to meet the aggressive earnings it
used in its campaign. More job cuts came, the CEO was replaced with a member of her
proxy fight slate, and DuPont soon embraced a merger consistent with the activists’
goals. At the same time, DuPont demanded tax and other incentives from the affected
community it had asked to rally around it in the proxy fight. It did all this even though at
no time was there a threat of a lawsuit or judicial intervention from unhappy shareholders.
The DuPont saga illustrates how power dictates purpose in our corporate governance
system. DuPont’s board knew that only one corporate constituency—the stockholders—
called the shots and that they were expected to make their end investors’ best interests,
even if that meant hurting other constituencies. The DuPont saga isn’t a story about bad
people, but a reminder to those with genuine concern for non-shareholder constituencies
to face the truth and support changes in the power dynamics affecting corporate
governance that make due regard for non-shareholder constituencies a required
obligation for the conduct of business.

The complete article is available for download here.
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2018 Proxy Season Review

Posted by Marc Trevifio and June Hu, Sullivan & Cromwell LLP, on Thursday, July 26, 2018

Editor’s note: Marc Trevifio and June Hu is an associate at Sullivan & Cromwell LLP. This post
is based on a Sullivan & Cromwell memorandum by Mr. Trevifio and Ms. Hu.

The complete publication (available here) summarizes significant developments relating to the
2018 U.S. annual meeting proxy season, including:

Rule 14a-8 Shareholder Proposals

e Environmental/social/political proposals gain traction. Although shareholders
submitted a consistent level of environmental/social/political (‘ESP”) proposals as a
percentage of all shareholder proposals submitted, there was a significant increase in the
percentage withdrawn (for the first time surpassing the percentage going to a vote). This
development appears primarily to reflect growing engagement by companies on a
number of these issues, particularly anti-discrimination policies. Moreover, those going to
a vote recorded a higher average percentage of votes cast in favor (more than 25% for
the first time) and, notwithstanding the decline in the number of ESP proposals voted on,
there was a marked increase in the number that passed (although still a low number). As
in prior years, the vast majority of ESP proposals failed.

e Fewer gender pay equity, equal employment opportunity and board diversity
proposals reach shareholder vote stage. The increase in ESP withdrawals related
primarily to proposals addressing these proposals that ultimately went to a vote fell to
less than half the number in 2017 (but those that went to a vote received meaningfully
higher average support than they did last year). Similarly, although the total estimated
number of board diversity proposals submitted this year was only slightly lower than the
number in 2017, the number voted on fell below half the number in 2017. No proposal
relating to anti-discrimination policies or board diversity passed in 2018.

e Overall pass rate for governance proposals declines significantly. After a consistent
and significant downward trajectory from 2015 to 2017, the number of governance
proposals that came to a vote in 2018 remained at levels comparable to 2017. However,
a significantly lower number of governance proposals passed this year than in 2017, due
in large part to a reduction in the relative number of proposals relating to proxy access,
majority voting, board declassification and removal of supermajority vote proposals, each
of which received average support of about 50% or more in both 2017 and 2018.

e Increased focus on proposals to reduce special meeting thresholds. There was a
significant increase in proposals to lower the ownership percentage required for calling a
special meeting, typically from 25% to 10%. These proposals almost always went to a
vote and generally received substantial support from shareholders (average support of


https://www.sullcrom.com/files/upload/SC-Publication-2018-Proxy-Season-Review.pdf
https://www.sullcrom.com/lawyers/Marc-Trevino/
https://www.sullcrom.com/lawyers/JuneM-Hu

40%). Although these proposals remained largely unsuccessful, the number that passed
increased compared to 2017. The overall level of support is particularly notable in light of
the lack of support from two or more of the largest institutional investors.

e Increased focus on proposals to adopt written consent. There was also a significant
increase in proposals to adopt the right to act by written consent, which also almost
always went to a vote and received average support of 42%, consistent with 2017. More
of these proposals passed than last year, although representing a smaller proportion of
the total number submitted.

e Substantial reduction in proxy access proposals, with few going to a
vote. Proposals to adopt proxy access that came to a vote in 2018 declined to a
negligible amount. Continuing a trend that began in 2017, most companies receiving
such proposals opted to adopt a market-standard proxy access bylaw before a vote. Half
of the proposals that did come to a vote did not pass (due to idiosyncratic reasons).

e Attempts to amend proxy access terms continue to be unsuccessful. All proposals
that were voted on in 2018 to amend previously adopted proxy access bylaws, most often
to remove or loosen restrictions on group size, failed.

e Continued focus on independent chair. Proposals for the board to have an
independent chair remained common and, as in the past, generally received significant
support from shareholders (25% to 40%). However, once again, none of these proposals
passed, confirming that a consistent majority of shareholders generally are satisfied that
a sufficiently empowered lead independent director is an appropriate alternative to
mandatorily separating the CEO and chair roles.

o Despite recent scrutiny of dual class companies, number of proposals to eliminate
dual class voting remains consistent with prior years. Between 2017 and 2018,
major stock index compilers, such as the S&P Dow Jones Indices and FTSE Russell,
have made policy changes that impact the eligibility of dual class companies for inclusion
on their indices, and policy-makers also have issued several high-profile statements on
the potential harms of dual class companies and the possibility of further regulatory
scrutiny. However, the number of proposals in 2018 to eliminate supervoting shares
(either by adopting a recapitalization plan for all equity securities to have one vote per
share or by converting the supervoting shares into lower-vote shares) remained at a
similar level and received a similar level of shareholder support (average support of 34%)
as in 2017. As in prior years, none of these proposals passed.

e Compensation-related proposals remain limited. Once again, there were very few
executive compensation-related shareholder proposals, continuing a trend that began
once mandatory say-on- pay became the main focus of executive compensation
concerns. However, this year shareholders submitted more than twice the number of
proposals seeking to link compensation to social issues, with 2017 (less than 20%), and
none of these proposals passed.

Analysis of ISS Negative Recommendations Against Directors

e “Lack of responsiveness” continues to be most impactful recommendation. Our
analysis of negative recommendations by Institutional Shareholder Services (“ISS”) in
uncontested director elections indicates that directors who were seen as insufficiently
responsive to a prior shareholder vote were those that were the most likely to receive
less-than-majority support (with average shareholder support of only 64%). The total
number of directors who received a negative recommendation on this basis in 2018



increased substantially (by almost four times), although responsiveness did not rank
among the top reasons for a negative recommendation. Lack of responsiveness to a low
say-on-pay vote was the second-most impactful recommendation (with average
shareholder support of 70%). In addition, poor attendance (particularly at S&P 500
companies) continued to have a significant impact.

e Independence issues remain most common basis but had limited impact. The most
common basis for a negative ISS recommendation in 2018 related to independence
issues. This rationale continued to have a limited impact, however, with directors in this
category receiving average shareholder support of 88%.

e Directors at newly public companies with adverse governance provisions continue
to be subject to negative recommendations. The second most common basis for a
negative ISS recommendation in 2018 related to adverse governance provisions at
“newly public” companies not subject to a sunset. The average support level for directors
in this category was 86%, suggesting that directors at these companies do not face
significant risk of less-than-majority support.

¢ New poison pill policy increases negative recommendations. New ISS policies
regarding poison pill issues yielded many negative recommendations (the number of
directors receiving a negative recommendation on this basis quadrupled from 2017).
Directors in this category received average shareholder support of 77%, but only four
received less-than-majority support (less than 4%).

Compensation-Related Matters

e Continued strength on say-on-pay. Public companies continued to perform strongly on
say-on-pay, with support levels averaging over 90% and less than 3% of companies
receiving less-than-majority support. Our analysis of ISS negative recommendations on
say-on-pay suggests the continued importance of a pay-for-performance model, and that
the most important factor under this pay-for- performance assessment is the alignment of
CEO pay with Total Shareholder Return (or TSR) in relation to the ISS-determined peer
group. The most important qualitative factor was performance standards that are not
deemed sufficiently rigorous by ISS or clearly explained.

e Broad shareholder support for equity compensation plans. No Russell 3000
company failed to obtain shareholder approval for an equity compensation plan, and
overall support levels continued to average over 90%.

* % %

The Rule 14a-8 shareholder proposals discussed in Section | of the complete publication are
those submitted to and/or voted on at annual meetings of the U.S. members of the S&P
Composite 1500, which covers over 90% of U.S. market capitalization. The data discussed in
Sections Il, Il and IV on negative ISS recommendations against directors in uncontested
elections, say-on-pay votes and equity compensation approvals, respectively, are results from
annual meetings of the U.S. members of the Russell 3000, which covers over 98% of U.S. market
capitalization. For a discussion of U.S. proxy contests and other shareholder activist campaigns,
see our post entitled Review and Analysis of 2017 U.S. Shareholder Activism.

The complete publication is available here.
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2018 Annual Corporate Governance Review

Posted by Brigid Cremin Rosati, Edward Greene, and John Carroll, Georgeson LLC, on Tuesday, December
11, 2018

Editor’s note: Brigid Cremin Rosati is Director of Business Development; Edward Greene is
Managing Director; and John Carroll is Institutional Services Associate at Georgeson LLC. This
post is based on a Georgeson/Proxy Insight publication.

We are pleased to present the 2018 Annual Corporate Governance Review. For the second year
in a row, Georgeson partnered with Proxy Insight on the coordination of voting data and analytics.
Proxy Insight was instrumental in sourcing the annual meeting and proxy voting data contained in
this report.

New This Year

The 2018 report provides a comprehensive review of relevant corporate governance issues
covering five sections: shareholder proposals on governance issues, shareholder proposals on
environmental and social and issues, director elections, say-on-pay proposals and CEO pay ratio
disclosure.

Based on reader feedback and trends in the current market, we have expanded our review of
environmental, social and governance shareholder proposals that were the subject of a vote
during the period July 1, 2017 through June 30, 2018. Consequently, this year we are providing
additional information detailing voting decisions by institutional investors related to employment
diversity shareholder proposals.

We have also added in a new section on institutional investor support for the election of directors
year-over-year since 2015. Please see Part 3 for institutional investor voter support for elections
of directors from major U.S. and international investment firms.

Finally, we have included a new section related to 2018 CEO pay ratio disclosure. With effect
from this year, U.S. public companies are required to disclose their CEO pay ratio in their proxy
statements. We have captured ratio trends across sectors for the Russell 3000 in Part 5 of

the complete publication.

Summary of Report Sections

Throughout the complete publication we have included analysis of each section to give readers a
substantive overview of the voting outcomes contained in that particular report part.



https://www.georgeson.com/us/news-insights/annual-corporate-governance-review
https://www.georgeson.com/us/news-insights/annual-corporate-governance-review

Shareholder Proposals, Report Parts 1 and 2

These sections include shareholder proposal information related to companies that 1) are

members of the S&P 1500 Index (as of May 1, 2018) and 2) held annual meetings July 1, 2017
through June 30, 2018. We obtained the number of votes cast for, against, withheld, abstained
and broker non-vote from our research partner, Proxy Insight, citing publicly available sources.

We then calculated for each proposal:

e The votes cast “For” and “Against” as a percentage of shares voted in the quorum.
e The votes cast “For” and “Against” as a percentage of the company’s total outstanding
shares as of meeting record date.

In Part 1, information on shareholder proposals withdrawn or omitted was gathered with the
assistance of ISS Corporate Solutions.

In Part 2, Figure 21, we have summarized 2018 definitive vote detail results for the largest U.S.
and foreign institutional investors (measured by assets under management) voting decisions on a
shareholder proposal related to employment diversity reporting.

Director Elections, Report Part 3

The director election data is a year-by-year review based on US companies in the Russell 3000
from 2015-2018. The “For” (%) is based on the percentage of times an investor voted “For” a
director election proposal. This data is gathered from publicly disclosed investor voting decisions,
including N-PX public filings.

Say-on-pay, Report Part 4

This section details vote outcomes for companies that 1) are members of the S&P 500 Index (as
of May 1, 2018) and 2) held annual meetings July 1, 2017 through June 30, 2018. We obtained
the number of votes cast for, against, withheld, abstained and broker non-vote from our research
partner, Proxy Insight, citing publicly available sources.

We then calculated for each proposal:
e The votes cast “For” and “Against” as a percentage of shares voted in the quorum.
e The votes cast “For” and “Against” as a percentage of the company’s total outstanding
shares as of meeting record date.
In Figure 24, the year-by-year review is based on the percentage of times an investor voted “For”
a say-on-pay proposal for companies in the S&P 500 index. We gathered the data from publicly

disclosed investor voting decisions, including Form N-PX public filings.

CEO Pay Ratio, Report Part 5



The CEO pay ratio data provided is based on companies which are members of the Russell 3000
(as of June 27, 2018). The table provides the highest and lowest values in each sector, as well as
the average and median values.

Other Notes

Proxy Insight and Georgeson’s data collection and calculation methodologies ensure the
accuracy and comparability of our statistics from company to company and from year to year. We
thereby avoid the anomalies that result from companies’ and sponsors’ inconsistent treatment of
abstentions and broker non-votes.

Calculations of percentage of votes cast may not equal 100 percent due to rounding.

Georgeson has collected and published statistics on corporate governance proposals since 1987,
the year institutional investors first sponsored shareholder proposals.

Shareholder Proposal Voting Results—Governance
This section details:

e Historical support for governance proposal types (Figures 1 —7)
e The universe of proponents for governance shareholder proposals (Figure 8) and;
¢ Voting results on governance shareholder proposals (Figures 9.1—9.3).

Overview

There was a significant increase in the number of governance-related shareholder proposals that
were the subject of a shareholder vote in 2018, up 45 to 266 in total (see Figure 2). This growth
was driven principally by increases in two proposals (see Figure 3).

1. Shareholder right to act by written consent—total of 36 voted on, up from 14 in 2017
2. Shareholder right to call a special meeting—total of 57 voted on, up from 24 in 2017

Support for these two proposal types has remained consistently high over the last five years.
Additionally, issuers have often changed their governing documents to address such matters in
the aftermath of receiving majority votes in favor.

The success of these two proposals is also connected to its sponsors, many of whom are well-
versed in the U.S. Securities Exchange Act’s shareholder proposal process.

The sponsors are:

¢ John Chevedden:
o Written consent proposal: Mr. Chevedden was sponsor or co-sponsor of 26 of 36
the proposals

" When referencing ‘2018’ or ‘this year’, we are referring to the reporting period July 1, 2017 through June 30,
2018.



o Special meeting proposal: Mr. Chevedden was sponsor or co-sponsor of 39 of
the 57 proposals
e Steiner Family:
o  Written consent proposal: The Steiner family was sponsor or co-sponsor of 7 of
the 36 proposals
o Special meeting proposal: The Steiner family was sponsor or co-sponsor of 12 of
the 57 proposals

Of the 266 governance shareholder proposals that were the subject of a shareholder vote this
proxy season, board-related proposals were the most popular measure, accounting for
approximately 26% of all governance proposals. This category attracted an average level of
support of approximately 33%. Below is a summary of key trends:

e Separate role of CEO/Chairman. This topic continues to be one of the most popular
governance proposals. In the 2018, 46 such proposals were the subject of a shareholder
vote. However, support has hovered around 30% for the past five years, as successful
and/ or founder-CEOs have been effective in defending their dual roles.

¢ Require majority vote to elect directors: As this proposal continues to attract a majority
vote at company meetings, the number of submissions has continued to fall year-over-
year, indicating proactive adoption of majority voting procedures.

Proxy Access (see Figure 7)

In 2018, the total number of proxy access proposals, inclusive of both enact and fix-it types, that
were the subject of a shareholder vote decreased by 12 from 2017. Moreover, this year was first
time that fix-it proposals outnumbered enactment measures. However, all 30 fix-it proposals failed
to attract a majority of votes in favor.

Notwithstanding the reduction in the number of enactment proxy access proposals, these
measures attracted a higher level of support than fix-it proxy access proposals. This trend
suggests that shareholders may be coalescing around best practices. The New York City (NYC)
Comptroller's Office has been the most successful and prolific proponent of enactment proposals.
Based upon our review of annual meeting results, the specific provisions of the NYC enactment
proposals attract significant shareholder support. These provisions include:

i) The opportunity for shareholders to nominate candidates for two (2) board seats or 25% of the
total number of board seats, whichever is greater; and

ii) The nominator (or group of shareholders comprising the nominator) be a shareholder for at
least the previous 3 years while holding at least 3% of the issuer’s stock over the entirety of that
period.

Figures 9.1, 9.2 and 9.3 detail the entire universe of governance shareholder proposals that were
the subject of a shareholder vote, organized by company, proposal type and sponsor.
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Figure 3

Corporate Governance Proposals Voted On - 2014 to 2018

Proposal Type 2014' % 2015 %*° 2016 % 2017 %’ %’  2018' %’ %’
Board-Related (Excluding Proxy Access) 9  38.6% 83 249% 6 229% 55 240%  332% . 68  256%  329%
Executive Compensation-Related 61 245% Tl 21.3% 5 203% 32 u5%  20% 34 128%  253%
Shareholder Right to Act By Written Consent 2T 10.8% 3B 105% m 6.4% 14 63%  449% 36 135%  42.0%
Special Meetings 10 40% 19 57% 16 6.0% 24 109%  415% 51 214%  398%
Supermajority Provision 9 36% 1 33% B 4% 9 A%  TAT% 6 23%  73%%
Proxy Access 13 5.2% 72 6% 63 237% 49 22%  454% I 139%  330%
Vote Counting Standard to Exclude Abstentions 0 00% 7 21% 6 2.3% 1 5.0% 8.8% 1 0.4% 18%
Eliminate Dual Class Stock 5  20% 8 24% 9 34% 8 36%  312% 8  30% 329%
bther 28 1.2% ! a7 81% 21 102% 2 95%  33.0% . 19 1% 381%
Total 249 100.0% 333 100.0% 266 100.0% 221 100.0% 266 100.0%

' Number of governance proposals at S&P 1500 companies - 2014, 205 and 201 data is from S&P 1500 company annual meetings from Jan - June 30 of that particular year

*Denoles percentages of that type of proposal for the total of governance proposals for that year = 2017 data is from S&P 1500 company annual meetings from 716 - 6/3047

*Denales average sharehalder suport for these proposals for that year - 2018 data s from S&P 1500 company annuial mestings from 77 - 6/30/18
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Figure 4

Corporate Governance Proposals - Summary Average Voting Results for Selected Proposals, 2018 Annual Meeting Season

Results As Percentage of Votes Cast As Percentage of Shares Outstanding
Proposal Type Available _ : : )
For Against Abstain For Against Abstain Non-Vote

oo o IR TN IS DO | g aaow esow | 2s2%  some  osw 1w
> Independent Board Chairman/Separate Chair-CEQ 46 319% 67.0% 11% 24.3% 517% 0.8% 11.4%
» Declassify Board 5 83.0% 15.4% 1.6% 641% 1.5% 11% 91%
> Majority Vote to Elect Directors 4 621% 37.5% 0.4% 501% 32.3% 0.3% 9.9%

» Have Implemented a Form of Majority Voting 2 64.1% 35.4% 0.5% 519% 30.4% 0.4% 10.8%

> Have Not Implemented a Form of Majority Voting 2 601% 39.7% 0.2% 48.4% 343% 0.2% 9.0%
Executive Compensation ‘ 34 ‘ 25.3% T3.7% 1.0% 19.8% 57.3% 0.8% 9.6%
» Pro-rata Vesting of Equity Awards 8 30.7% £8.8% 0.5% 24.2% 56.0% 0.4% 99%
> Clawback of Incentive Payments 7 39.4% 59.2% 1.4% 30.6% 459% 1.0% 1.6%
> Report on Integrating Risks Related to Drug 5 228%  753%  19% | 172%  548%  14%  130%

Pricing into Senior Executive Compensation
> Assess Feasibility of Including Sustainability 4 18% 867% 15% 93% 678% 1% 78%

as a Performance Measure for Exec Comp
> Submit Severance Agreement (Change-in-Control) 3 293%  705%  02% | 257% @ 613%  02%  122%

to Shareholder Vote
Shareholder Right To Call Special Meeting 57 39.8% 59.5% 0.7% 30.4%  45.8% 0.5% 11.3%
Shareholder Right Te Act By Written Consent 36 42.0% 57.3% 0.7% 319%  43.3% 0.5% 1.4%
i'cil':;':a;fm‘;:;‘:j’;;ti”p”maj°rit" ke 12 657%  33.4% 10% @ 520% 274%  08%  9.4%
Eliminate Dual Class Stock 8 329%  66.5% 0.6% 27.5% 55.1% 0.4% 5.6%
Proxy Access — Adopt (Enact) 7 56.4% 43.0% 0.6% 45.4% 35.0% 0.5% 9.0%
Proxy Access — Amend (Fix-it) 30 27.5% 71.5% 1.0% 21.0% 54.4% 0.8% 12.3%
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Figure 5

Proposals Relating to Board Issues - 2014 to 2018
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Figure 6

Proposals Relating to Shareholder Rights - 2014 to 2018
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Shareholder Right to Call Special Meeting 42% 43% 43% 42% 40%
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Figure 7

Proposals Relating to Proxy Access - 2016 to 2018
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' 2018 data is from S&P 1500 company annual meetings from 71/17 - 6/30/18
2 2017 data is from S&P 1500 company annual meetings from F1/16 - 6/30/17
3 2014-2016 data is from S&P 1500 company annual meetings from .Jan 1- June 30 of that particular year
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Figure 8

> Sponsorship of Governance Proposals - 2017 and 2018

2017 2018 2017 2018

Labor Unions (10.5%%*) 25 28 Other Shareholder Groups (8.6%%*) 22 23
Amalgamated Bank (LongView Fund) 1 Q As You Sow Foundation 0 1
American Federation of Labor and Congress of 2 7 AVGO o} 1
Industrial Organizations (AFL-CIO) Clean Yield Asset Management 1 1
Association of BellTel Retirees Inc. 1 1 Comerica Bank & Trust 0 1
CTW Investment Group 1 0 Dana Investment Advisors 4] 1
Indiana Laborers' Pension Fund | 0 1 Fquality Network Foundation 4 0
I(TétEW?tlonal Brotherhood of Electrical Workers 3 1 GAMCO Asset Management Inc. 0 3
International Brotherhood of Teamsters 7 i Greenlight Capital Inc. z o
(TEAMSTERS) Heartland Initiative Inc. 1 0]
Laborers District Council & Contractors Pension 0 1 Humane Society of the United States 3 1
Fund of OH INVESTOR VOICE 1 0
Reserve Fund of the American_Federatiqn o_f ] 0 KBS Realty Advisors 0 1
Labor and Congress of Industrial Organizations -

Kestrel Foundation o} 1
Service Employees International Union 1 — -
(SEIU Master Trust) 2 Land & Buildings Capital Growth Fund, LP 0 1
Sheet Metal Workers' National Pension Fund 1 0 Marcato Capital Management LP 0 1
Southwest Regional Council of Carpenters . . Marco Consulting Group Trust 2 o
Pension Fund Mercy For Animals 1 0
Trowel Trades (Large Cap Equity Index Fund) 1 2 Needmor Fund 1 0
UNITE HERE 1 1 Northstar Asset Management Funded Pension 1 1
United Auto Workers (UAW) 3 0 Plan
United Media Guild 1 0 Organization United for Respect 1 0

Pershing Square Holdings, Ltd. 0 1
Public Pensions (5.3%*) 27 14 Sonen Capital ! 0
California Public Employees' Retirement System . . Surn of Us 1 0
(CalPERS) The Stephen M. Silberstein Revocable Trust 2 0
California State Teachers' Retirement System 7 > Trian Partners 0 1
(CalSTRS) Trillium Asset Management 0 !
City of Philadelphia Public Employees .
Retirement System (PhiPERS) 0 ! Trinity Heafth o !
Connecticut Retirement Plans & Trust Funds 0 2 Voce Capital Management 0 !
MNew York City Pension Funds 7 5 Zevin Assel Managerment ° 4
New York State Common Retirement Fund 2 2
Vermont Office of the State Treasurer 0 1 ncividualinarehol o630

Not Disclosed (3.8%*)
Religious Organizations (3.0%%*) 7 iz
Congregation of Sisters of St. Agnes 1 0
Episcopal Church (The Domestic and Foreign
Missionary Society of the Protestant Episcopal 0 1
Church)
Interfaith Center on Carporate Responsibility 0
Mercy Investment Services o]
Nathan Cummings Foundation 1 1
Seattle Mennonite Church 1 0
Sisters of St. Francis of Philadelphia 3 1
Unitarian Universalist Association 1 0

* Percentages denote the total share of governance-related proposals sponsored by this type of investor.

The complete publication, including footnotes, is available here.
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Editor’s note: Steve W. Klemash is America’s Leader, Jamie C. Smith is Associate Director,
and Kellie C. Huennekens is Associate Director, all at EY Center for Board Matters. This post is
based on their EY memorandum.

Institutional investors tell us they want boards to help set the tone at the top for diversity and
culture and better articulate how the company is investing in talent and transformation. They want
to understand how companies are integrating business-relevant environmental and social
considerations into a sustainable strategy that creates long-term value for a wide range of
stakeholders. And they want to know how the board is overseeing emerging threats and
opportunities amid continued market volatility and evolving risks.

Many investors are also further integrating environmental, social and governance (ESG)
considerations into their stewardship programs and broader approach. For example, some asset
managers are doing more to embed such factors into their investment processes and offering
new ESG products and solutions; and asset owners are asking more questions around how their
current and potential external managers are approaching ESG matters.

These are some of the themes emerging from our conversations with more than 60 institutional
investors representing over US$32 trillion in assets under management, including asset
managers (42% of participants), public funds (22%), labor funds (13%), socially responsible
(13%) and faith-based investors (8%), as well as investor associations and advisors (3%).

This is the eighth year the EY Center for Board Matters has engaged with governance specialists
from the investor community to learn about their priorities for the coming year. This post brings
together investor input and draws on our tracking of governance trends across more than 3,000
US listed companies, and focuses on:

e The top three areas investors want boards to focus on in 2019

e Opportunities for enhancing communications around long-term strategy
o Key factors investors use to assess board oversight of risk

o Tips for more effective engagement

e Shareholder proposal trends

Top three areas where investors want boards to focus in 2019

1. Board diversity—investors push for diverse directors as focus on board composition continues



Just over half (53%) of the investors we spoke with emphasized that board diversity, primarily
inclusive of gender, race and ethnicity, should be a top board focus in 2019, up from one-third
three years ago. An additional 19% cited diversity as part of a broader set of board composition
considerations, including skill set, refreshment and assessment approaches.

Many investors said they want to see boards recognize and truly embrace the value of diversity to
decision-making and performance, including by fostering an inclusive board culture as well as
embedding diversity considerations into recruitment and assessment policies. They further
shared that the dynamics of engagement conversations on diversity can reveal whether boards
are “checking the box” or genuinely upholding diversity as a value.

Many investors also noted the value of board diversity in setting a tone at the top that reflects a
dynamic and inclusive view of talent. Relatedly, more investors are also expanding their focus to
senior executives. Fourteen percent of investors explicitly raised both board and executive
diversity as an important focus for boards, up from 4% three years ago. Some characterized a
lack of diversity among directors and executive leadership as a human capital risk, particularly
given today’s war on talent and the spotlight on corporate culture.

The push for diversity is occurring against a backdrop of slow-moving change in the boardroom.
From 2017 to 2018, the percentage of women-held S&P 1500 directorships inched up two
percentage points from 19% to 21%. That is double the annual one-percentage-point rate of
increase we have observed since 2013.

Assessing racial and ethnic board diversity continues to be challenging for investors given the
lack of disclosure. Thirty percent of investors who want boards to focus on diversity told us they
are asking companies for better disclosure of director demographics. However, some directors
may not want to self-identify for personal reasons.

Key board takeaway

Consider whether the board’s diversity and related communications (e.g., proxy
disclosures regarding board composition and the role of diversity in board recruitment
and assessment) set the appropriate tone at the top for the value the company places on
diversity.

2. Company-relevant environmental and social issues, particularly climate
risk

Around half (49%) of investors said a top board focus should be business-relevant environmental
and social factors. That is, those that are most likely to impact the company’s strategy, risk profile
and brand, such as water management for food and beverage companies; access and
affordability for health care companies; and plastic pollution for consumer goods companies.
Generally, these investors want to understand how boards and management are connecting
these kinds of environmental and social issues to their long-term success and embedding related
considerations into their risk management and strategy setting. And they want to see this
integration consistently communicated in company disclosures on strategy and risk.



Most of these investors—more than a third (38%) of investors overall—are specifically focused on
climate change, which is up from 15% three years ago. Notably, the types of investors citing
climate risk were evenly divided among mainstream asset managers, public funds, and faith-
based and socially responsible investors, reinforcing the increasingly broad spectrum of investors
focused on this issue.

The direct relevance of climate risk is different for each company, and most investors focused on
climate are engaging heavy greenhouse gas (GHG) emitters, such as those in the industrial or
energy sectors. Regarding these companies, investors raised the need for concrete and
significant GHG reduction goals and climate scenario planning that tests the resilience of
company strategy against a 2 degree Celsius or lower scenario—both core elements of the
Financial Stability Board’s Task Force on Climate-related Financial Disclosures’ (TCFD)
recommendations. Thirty-eight percent of investors citing climate change raised that they are
actively asking companies to take these steps.’

Another key theme arising from the conversation on climate risk was the need for enhanced
reporting. Close to half (46%) of the investors citing climate risk raised the TCFD as a reporting
framework they support.2 These investors noted the importance of such reporting for companies’
strategic planning and risk management, and many noted that they are part of the Climate Action
100+, an investor-led initiative that promotes voluntary disclosure in line with the TCFD’s
recommendations.?

As for expectations around board governance of environmental and social factors, including
climate risk, investor expectations may vary based on company-specific circumstances.
Nonetheless, most investors told us they recognize effective oversight can come in different
forms, such as charging a dedicated board committee or one of the key committees with related
oversight, recruiting directors with business-relevant sustainability expertise, talking to external
independent experts, or setting a clear and ongoing agenda for the board to discuss sustainability
impacts.

Key board takeaway

Challenge whether the company’s risk management processes, capital allocation
decisions and strategic planning integrate business-relevant environmental and social
considerations, and whether the company’s reporting process consistently demonstrates
this integration. Consider the extent to which key stakeholders support external
frameworks, such as the TCFD and the Sustainability Accounting Standards Board
(SASB), and how company disclosures align with these frameworks.

" The Climate Action 100+ is a five-year investor-led initiative to engage key global companies on achieving the
goals of the Paris Agreement.

2 The TCFD provides a framework for companies to report climate-related risks and opportunities through
existing financial reporting processes and has developed recommendations structured around governance, strategy, risk
management, metrics and targets.

3 The Climate Action 100+ is a five-year investor-led initiative to engage key global companies on achieving the
goals of the Paris Agreement.
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3. Human capital management—investors seek to understand how boards
are governing talent and culture

More than a third (39%) of investors told us human capital management and corporate culture
should be a top board focus, up from just 6% three years ago. While some are focused on
particular issues (e.g., workforce diversity, pay equity), most are taking a broad view of the topic.

Several investors shared that recent business, technology and societal trends have played a role
in them paying closer attention to human capital and culture, including a more discerning and
empowered consumer base, radical shifts in the workforce and the growing importance of talent
to an organization’s intangible value in today’s digital economy.

At a high level these investors want to understand the role of human capital management in the
company’s long-term strategy and how the company is evolving, investing in and developing its
talent to further innovate and meet future needs, particularly in industries or geographies where
talent scarcities are on the horizon, such as technology and financial services. They also want to
understand how companies are addressing, including how boards are assessing, potential
cultural and workforce issues to support long-term strategy and enhance and protect the
company’s reputation, brand value and ability to attract the best talent.

Twenty percent of the investors citing human capital management seek increased disclosure
around related topics, and some view the pay ratio as an opportunity for companies to provide
deeper context around their investments in human capital.# Most told us that, at least for now,
they are prioritizing dialogue over disclosure. Some even indicated that this kind of information
need not be for public consumption, and that they are seeking assurance that boards are actively
engaged in reviewing related metrics. Overall, there was consensus that investors would like to
better understand how boards are engaged and exercising oversight in this space.

Key board takeaway

Assess how the board is governing around talent and culture, including how well the
board understands the current culture, and whether the human capital metrics the board is
reviewing and the quality and frequency of management reporting to the board are
sufficient for robust oversight.

Opportunities for enhancing communications around long-term strategy

We asked investors if they think most companies are doing a good job of balancing their
investments for the short- and long-term. Nearly all qualified their responses, stressing that it is
highly dependent on the company and acknowledging the market pressures that encourage
short-termism. A quarter declined to answer, with most explaining that this is an evaluation they
leave to their investment professionals and a few stating that this is a debate they avoid. But most

4 The Human Capital Management Coalition is a cooperative effort among more than 26 asset owners with
more than US$3 trillion in assets under management. The group petitioned the SEC in July 2017 to adopt rules requiring
issuers to disclose information about their human capital management policies, practices and performance.


https://www.sec.gov/rules/petitions/2017/petn4-711.pdf

revealing to us was this: nearly 20% said it is hard to answer the question because of the current
lack of disclosure around long-term strategy.

Some of these investors applauded particular companies for doing a great job in communicating
their long-term approach but noted that many compani